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1 use the word "controversial," but uncomfortable. It was a

2 long meeting and that came up at the end. I think it took

3 about five minutes.

4 Q To clarify, the conversation concerning Mr. Hicks'

5 participation in the WRBR transaction took five minutes?

6

7

A

Q

Yes.

And during the course of that five-minute

8 discussion do you recall specifically what was discussed?

9

10

11

A

Q

A

No.

Do you recall generally what was discussed?

Yes. I recall looking at the minutes which were

12 written by Jan Sackley and I thought that accurately

13 reflected what was discussed.

14

15

Q And what was that?

JUDGE CHACHKIN: You have the minutes. Do we have

16 the minutes?

17

18

19

20 believe.

MR. WERNER: Just a moment, Your Honor.

(Pause. )

MR. SHOOK: It's Exhibit 23, Mass Media 23, I

21 (Pause.)

22

23

24

25

JUDGE CHACHKIN: Do you want to turn to page 14?

THE WITNESS: Can you tell me which --

MR. WERNER: Exhibit 23?

THE WITNESS: This one.
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2

MR. WERNER: Binder 2.

THE WITNESS: It can't be this one. This is a
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3 calendar, somebody's calendar.

4

5 No.2.

6

MR. HALL: It's Bureau Exhibit 23, page 14, Volume

THE WITNESS: I found it, and I believe these are

7 the minutes.

8 BY MR. WERNER:

9 Q I'm going to ask you to turn to page 15. There is

10 an item, the fourth item, outside ownership.

11 Is that the section of the minutes that refers to

12 the discussion you were referring to before?

13

14

A

Q

Yes.

And referring to this exhibit, does that refresh

15 your recollection at all as to what was discussed concerning

16 Mr. Hicks' participation in the South Bend transaction?

17 A I believe there was a brief discussion of the fact

18 that Mr. Hicks proposed to do the South Bend transaction,

19 and then a brief discussion of what interests officers of

20 the corporation could have outside the business of the

21 corporation.

22 By the way, I stand corrected. The meeting

23 adjourned at 1:10 p.m.

24

25

Q

whether

During the course of that discussion do you recall

well, let me raise this.
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How did this issue arise? How did the discussion

2 arise in this meeting in the first place?

3 A Well, when I arrived at the meeting there was

4 passed out an agenda. It was a different sort of agenda

5 that I have ever seen at a board meeting, by the way, but an

6 agenda was passed out and that item was on the agenda, and

7 it arose in the course of the meeting, at the end, as I

8 said, when we got to it on that agenda.

9 Q So this came about at the end of the meeting.

10 What was the effect of the other -- you had mentioned before

11 that there were some issues of controversy on the agenda.

12 Was this one of the issues of controversy to which

13 you were referring?

14

15

16

A

Q

A

No.

What were the issues of controversy?

Well, I'll have to go by memory here, but I think

17 we had the issue of titles.

18

19

Q

A

Titles of what sort?

Titles, who was going to hold what titles, and who

20 was going to be the -- Mr. Sackley wanted to be the chief

21 executive officer and wanted to make sure that he was

22 designated as the chief executive officer.

23

24

2S

Q

A

Why was that controversial?

Well, controversial. I said uncomfortable.

Normally, at the boards I've sat on these things
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1 are worked out and a recommendation given to the board.

2 Here we are at a board meeting things were not -- I don't

3 know if they had been discussed before, and we're discussing

4 it there at the board meeting. It's a little uncomfortable.

5 Q Why was that uncomfortable?

6 A Well, it was uncomfortable because David had been

7 the if we had one, he had been the chief executive

8 officer of Hicks, and now these two parties had come

9 together, and worked together for a number of months getting

10 this thing today, and now we're presented with something

11 that say one is going to be the chief executive officer. So

12 to me, it was a little uncomfortable.

13 Q Well, was there a -- did the discussion of the

14 uncomfortable issues and the other business have some effect

15 on the discussion of the South Bend transaction?

16 A No. I believe there was a discussion of

17 compensation also, which was unresolved, totally unresolved

18 until we got to that meeting.

19 Q Your testimony is simply, it was simply the volume

20 of subject matter at the meeting and the length of

21 discussions that --

22 A Well, and the subjects we were talking about:

23 car, car allowance. I mean, these were

24 Q Now, during the course of the discussion on the

25 South Bend transaction, did anyone express concern about Mr.
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1 Hicks' involvement in the transaction?

2 A At that meeting?

3 Q Yes.

4 A I can't -- I can't remember.

5 Q Did Mr. Sackley ever raise an objection about Mr.

6 Hicks' participation in the meeting -- participation in the

7 South Bend transaction?

8

9

A No.

JUDGE CHACHKIN: Well, he was the one -- Mr.

10 Sackley was the one who brought up the subject, did he not?

11

12

THE WITNESS: Yes, he did. It was on the agenda.

JUDGE CHACHKIN: And it was agreed that outside

13 broadcast business would be disclosed and reviewed by the

14 board, wasn't it?

15 THE WITNESS: Well, let me look at the minutes.

16 This agenda is something different than --

17

18 minutes.

19

20

JUDGE CHACHKIN: No, no, no, I'm looking at the

THE WITNESS: Yes, yes, yes. That's right.

JUDGE CHACHKIN: So Mr. Sackley raised the

21 question and his concerns were relieved by the fact that

22 by the resolution here adopted by the board; isn't that

23 correct?

24

25

THE WITNESS: Yes.

BY MR. WERNER:
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2 meeting to obtain an opinion letter concerning the propriety

3 of this South Bend transaction under FCC rules?

4

5

A

Q

No.

Did you make any representations about Mr. Hicks'

6 intentions or purposes for entering into the South Bend

7 transaction?

8

9

A

Q

Not that I recall.

Did you ever say that this is alright, he's just

10 doing a favor for a friend?

11

12

A

Q

No.

Do you recall later, in January of 1994, another

13 board meeting of Crystal Radio Group?

14

15

A

Q

Yes.

Do you recall the South Bend transaction arising

16 again at that meeting?

17

18

A

Q

Yes.

And what were the circumstances of the discussion

19 at that meeting? Let me rephrase that question.

20 How did it come about that it was discussed at

21 that meeting?

22 A Well, I believe this -- there was an agenda for

23 that meeting, and it was on the agenda and it came up at the

24 time in the meeting.

25 Q Were you aware prior to that meeting of any
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1 concerns held by anyone in Crystal Radio Group about the

2 South Bend transaction?

3

4

5

A

Q

A

Yes.

What did you know about?

Well, I knew that Mr. Sackley was concerned that

6 full disclosure hadn't been given to him on the transaction,

7 and that he thought I had some information that I had not

8 disclosed to him.

9

10

11

12

Q

A

Q

A

Did you take any action when you learned that?

Yes.

What did you do?

I called him and went out and talked with him and

13 offered to resign from the board.

14

15

Q

A

What did he say when you offered to resign?

Well, my recollection is that he called one of my

16 partners, John Cook, and said that I had not disclosed all

17 the information, that I was in a conflict of interest, and,

18 frankly, nobody charged me with being in a conflict of

19 interest before, so I decided that's it. I don't care to be

20 involved in this anYmore, so I went out and told Ed Sackley

21 that I was going to resign.

22

23

Q

A

And what did Mr. Sackley say?

Well, I recall being surprised. He didn't seem at

24 all angry. He didn't seem at all upset to me, and he asked

25 me not to resign.
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Q

A

Did he say why he didn't want you to resign?

Yes, because he wanted to go forward with the
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3 Crystal merger and work together and try and bring about all

4 the things that had been talked about and planned for the

5 merger.

6 Q Did he make any references to your role in

7 connection with the WRBR transaction when asking you to stay

8 on the board?

9

10

A

Q

No.

Did he ask you to stay on the board so that you

11 could make a defense of the WRBR transaction to the board?

12

13

A

Q

Not that I recall.

What did you do after you had this conversation

14 with Mr. Sackley? What did you do?

15 A Well, it was right -- I believe that board meeting

16 was at noon or at 1:00, so it was before the board meeting,

17 and he asked me to take a tour of the facility. I hadn't

18 been out there since the merger had taken place, and so he

19 asked me to take a tour with him of the facility.

20 Q Mr. Brown, if I could ask you to turn to page 17

21 of Mass Media Bureau Exhibit 23, which should be the exhibit

22 you have there in front of you.

23

24

25

A

Q

A

I have it.

Do you recognize the document?

I do.
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A
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Can you tell me what it is?

It is the minutes of the board of directors for

3 Crystal Radio Group dated January 28, 1994, prepared by Jan

4 Sackley, secretary.

5 Q I'm going to ask you to refer down to the third

6 item actually, excuse me -- the fifth item entitled

7 "Hicks Private Transaction."

8 Can you look over that a moment? Let me know when

9 you've finished reading it.

10 (Witness reviews document.)

11

12

A

Q

I've finished reading it.

Now, does what you just read accurately reflect

13 your recollections of what was discussed?

14

15

16

17

A

Q

A

Q

I believe it does.

Is there anything that is missing from that?

Not that I can recall.

Mr. Brown, I'd like you to -- turning to another

18 matter, one last matter. I'd like you to turn to Mass Media

19 Bureau Exhibit No. 74.

20

21

22

MR. WERNER: Your Honor.

JUDGE CHACHKIN: Yes.

MR. WERNER: At this time while the witness is

23 turning to the exhibit I would like to move into evidence

24 the pages 17 and 18 of Mass Media Bureau Exhibit No. 73, and

25 pages 14 and 15 of Mass Media Bureau Exhibit No. 23.
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2 withdraw that request.

3 BY MR. WERNER:

4

5

6

7

8

9

Q

A

Q

A

Q

A

Have you found Mass Media Bureau Exhibit No. 74?

I have.

Have you see this document before?

Yes, I have.

Can you tell me what it is?

It's a letter to me dated April 5, 1994, from Alan

10 Campbell.

11 Q And what is Mr. Campbell communicating to you with

12 the letter?

13 A He's communicating to me that some additional

14 information needs to be filed with the FCC.

15 Q And did you transmit anything to -- did you send

16 Mr. Campbell anything as a consequence of receiving this

17 letter?

18

19

20

21

A

Q

A

Q

I believe I sent him all the documents.

Did the documents include the operating agreement?

Yes.

And you sent them to him for the purpose recited

22 in his letter, to file with the Commission?

23

24

A

Q

I sent them to him.

To the best of your knowledge, did he file them

25 with the Commission?
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I have no idea.

MR. WERNER: Your Honor, at this time I'd -- well,

3 sorry.

4 I have no further questions.

5 JUDGE CHACHKIN: You have no further questions of

6 this witness?

7

8

9

10

11 Q

MR. WERNER: No, Your Honor.

JUDGE CHACHKIN: Bureau, cross-examination.

CROSS-EXAMINATION

BY MR. SHOOK:

Mr. Brown, my name is James Shook. I represent

12 the Mass Media Bureau. I have some questions for you.

13 First, please, could you turn to Mass Media Bureau

14 Exhibit 18?

15

16

17

A

Q

A

I have it.

Could you tell us what this document represents?

Yes. This is a statement prepared by our office

18 for the service rendered in the WRBR transaction.

19 Q Now, is there any particular reason why on the

20 first page of the document that the matter is addressed to

21 Hicks, David L - Personal?

22 A The reason is that's the way we opened up our file

23 at the beginning.

24 Q So this is a reference to the firm's understanding

25 when the account was opened?
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2

A

Q

Yes.

Now, other than clerical personnel, was there
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3 anybody else in your firm involved in determining the dates

4 and the services performed in respect to the matter that

5 we're looking at other than yourself?

6

7

8

9

A

Q

A

Q

Clerical being secretaries?

Yes, sir.

No.

Now, if you could please turn to page 8. Do you

10 see the total -- the figure for the total invoice?

11

12

13

14

15

16

17

A Yes.

Q Was that the figure that was actually paid?

A No.

Q Was the figure paid more or less?

A Yes.

Q How did that come about?

A That came about because I agreed to reduce the

18 amount in exchange for a cash payment.

19

20

21

22

Q

A

Q

A

With whom did you make such agreement?

John Dille.

And how did that come about?

I believe it came about in a telephone

23 conversation we had.

24

25

Q

A

You and Mr. Dille?

Yes.
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Q

A

Q
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Was anybody else a party to that conversation?

No.

Can you explain to us how it is that you and Mr.

4 Dille are discussing the amount that should be paid with

5 respect to a bill that's directed to Mr. Hicks?

6 A I believe I sent the bill to Mr. Dille at the

7 request of David Hicks, and it was my understanding that the

8 entity, the new entity was going to pay the bill.

9 Q Turning to the first page, the 9-6 entry, would

10 that be your recollection of the first contact you had with

11 Mr. Hicks regarding the WRBR matter?

12

13

14

A

Q

A

No.

What contact was that?

I believe that 9-6 is Labor Day. So I don't think

15 the date is correct. So it might be 9-7 or 9-8.

16 Q As a general matter, in looking at the dates that

17 are reflected on the statement, would it be the case that

18 the date reflected was the date that the service was

19 actually performed?

20 A As a general matter, but these bills get audited,

21 or audited -- get transcribed by secretaries and sometimes

22 mistakes are made with regard to dates and some auditing is

23 done by them.

24

25

Q

A

Auditing is done by whom?

The secretaries.
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Q

A

I'm not following you.

Well, you probably have to be in a law firm.
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3 Entries are made on a date by a number of attorneys. And if

4 you'll notice there is only one entry, so somebody has gone

5 in here and put together a summary of what happened on that

6 date from a number of attorneys or timekeepers.

7 Q So, in other words, some of the services reflected

8 are services performed not only by yourself but other

9 members of your law firm?

10

11

A

Q

Oh, yes.

Now, with respect to the office conference that is

12 next to the date 9-6, it indicates that you had an office

13 conference with Mr. Hicks. So I take it that he came to

14 your office and spoke to you personally about this matter?

15

16

A

Q

I believe so, but it wasn't on the 6th.

All right. Approximately the 6th. Within a day

17 or two of the 6th?

18

19

A

Q

Yes.

And that I take it within a day or two of the 6th

20 you had a telephone conversation with Mr. Dille as reflected

21 on the statement?

22 A I see that's reflected on the statement, but I

23 don't remember having a telephone conversation with Mr.

24 Dille at that time.

25 Q Your recollection of your first contact with Mr.
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1 Dille was some time after that?

2

3

A

Q

Yes. I think I testified that it was the 21st.

Now, it also states that there was a review of

4 documents. Do you have any recollection as to what

5 documents it was that you were reviewing at that time?

6 A No, and it wouldn't be possible because I didn't

7 have the document. Didn't have any documents.

8 Q Well, let me pose this to you as a possibility.

9 In your initial conference, do you have any recollection of

10 reviewing financial documents relative to WRBR?

11 A Could have been some financial statements. I

12 noticed in my file there are some financial statements.

13 Q Did there come a time when you, in fact, reviewed

14 financial statements regarding WRBR?

15 A And I may have reviewed them at that time, but I

16 was thinking of documents as legal documents, so it could be

17 that that reflects the financial statements.

18 Q Do you have any recollection of having looked at

19 the financial statements for WRBR?

20

21

A

Q

I do remember looking at them, yes.

What sense did you have as to what kind of

22 performer WRBR was?

23

24

A

Q

I -- I don't remember having any particular sense.

Well, if I recall your testimony correctly in

25 response to questions from Mr. Werner, you did make some
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1 reference to the station's financial performance.

2 Did you have any understanding as to whether WRBR

3 was a strong station, strong in the sense that it was making

4 money?

5

6

7

A

Q

A

I didn't think it was a strong station.

What kind of station did you think it was?

Well, I -- frankly, I mean, without regard to the

8 statement, somebody that would sell something totally on a

9 note with no paYments for the first few months probably

10 doesn't have a strong asset that he's selling; at least it

11 would be highly unusual.

12 Q All right. And did you have any understanding as

13 to whether WRBR was losing money?

14

15

A

Q

I don't recall.

Did there corne a time when that carne to your

16 attention?

17

18

A

Q

No.

Are you saying that it -- are you saying that at

19 no time during the course of your representation of Mr.

20 Hicks you had no understanding as to whether WRBR was a

21 losing operation -- was losing money?

22 MR. WERNER: Objection; ambiguous. I think he

23 used a double negative, at no time did he have no

24 understanding.

25 JUDGE CHACHKIN: Do you want to rephrase the
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1 question, counsel?

2

3 Q

BY MR. SHOOK:

Was there any time during your representation of

4 Mr. Hicks that you came to understanding that WRBR was

5 losing money?

6 A I think we discussed the cash flow situation

7 particularly with regard to the note payments. I don't

8 believe we ever discussed whether or not it was losing

9 money.

10 Q With respect to the cash flow situation, with whom

11 did you have such a discussion?

12

13

A

Q

I think I had it with Dave Hicks and Bob Watson.

Do you recall approximately when you had such a

14 discussion?

15 A I think it was the time that we were dealing with

16 the note payments and making changes in the note payments.

17

18

Q

A

What did you understand from those discussions?

Well, I think the changes in the note payments

19 were to permit the station to generate cash, operating cash

20 for a period of time.

21 Q Could you expand on that? The idea being what?

22 Why is that a concern?

23 A Well, there were no payments for six - seven, I

24 can't remember, months. A little unusual for a note. There

25 has to be working capital on any business, so presumably the
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1 cash could be used for the business.

2

3

4

5

6

Q

A

Q

A

Q

Did the subject of working capital ever come up?

No.

It never came up?

Not to my knowledge.

You had worked on, I believe, I think you had

7 said, four or five transactions for Mr. Hicks before the

8 WRBR transaction?

9

10

A

Q

Yes.

Did the subject of working capital ever come up

11 with respect to any of those transactions?

12

13

A

Q

I don't -- I don't believe so.

You represented Mr. Hicks in a business sense,

14 correct?

15 A Yes, but we had a CPA, accountants. We had

16 financial plans, and I just wasn't involved in those. We

17 were borrowing quite a bit of money, and you had to have

18 pretty concrete plans.

19

20

Q

A

What exactly are you making reference to there?

Oh, for example, the first purchase when he first

21 purchased the two stations in Battlecreek.

22

23

24

25

Q

A

Q

A

There was some kind of business plan involved?

Oh, absolutely.

And who was involved in the preparation of that?

BDO Seidman, the accountants.
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A

Q
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Did you have any role in that at all?

No, I did not.

Did you have an awareness that such was taking

4 place?

5

6

A

Q

I knew it was taking place, yes.

With respect to the WRBR transaction, did you have

7

8

9

10

11

any awareness or understanding of a business plan?

A No, I did not.

Q Did you ever inquire about that?

A No, I did not.

Q I'd like you to turn to Mass Media Bureau Exhibit

12 19. Would it be your recollection that the notes that you

13 have identified already as yours and having been taken on

14 September 20, 1993, are reflected on the first page of the

15 statement that appears as Mass Media Exhibit 18, next to the

16 entry 9-20-93?

17

18

A

Q

Do you want to restate that question?

Yes, sir.

19 You're looking at Mass Media Bureau Exhibit 19, as

20 I understand it, consists of notes that you took with

21 respect to a conference that occurred on 9-20-93.

22

23

A

Q

That's correct.

And that there is a corresponding entry on the

24 first page of Mass Media Exhibit 18.

25 A Yes.
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Now, with respect to Mass Media Exhibit 19, about

2 two-thirds of the way down the page there is the -- what

3 appear to be the words "David Hicks will buy - will pay for

4 out of JOA."

5 Do you see that?

6

7

A

Q

Yes.

What did Mr. Hicks tell you that caused you to

8 write that entry?

9 A He told me that there was in place a JOA agreement

10 which delegated some responsibilities of the station to a

11 station owned by Dille. Among those responsibilities were

12 the marking, selling and collection, and that the money from

13 the collections would be coming through the JOA.

14

15

16

Q

A

Q

Were any amounts of money discussed?

No.

Was there any understanding give to you as to

17 whether or not funds from the JOA were actually being

18 generated to the point where it could allow Mr. Hicks to buy

19 the station?

20

21

A

Q

No.

And at least at this meeting I take it you saw no

22 financial documents regarding the performance of WRBR?

23 A I don't recall seeing any.

24 Q Now, it's a little unclear, but perhaps you

25 remember. If you look at the very bottom of the page, page
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1 1 of Mass Media Exhibit 19, there is an entry that appears

2 to reflect D.L. Hicks owns 52 percent, and then what appears

3 on our copy as basically illegible because it's been largely

4 cut off.

5 Do you have any recollection as to what it was

6 that you wrote with respect to the remaining 48 percent?

7 A If I had my original notes, I could tell you, but

8 I have no independent recollection.

9 Q All right, if you could please turn to page 2. I

10 want to focus your attention on the fourth and fifth lines

11 of writing where it appears to read, "No personal liability

12 of David Hicks."

13 What does that note refer to?

14 A That's my impression after talking with him that

15 he said no personal liability.

16

17

18

19

Q

A

Q

A

Did you communicate that to him?

To Dave?

Yes, sir.

I don't recall whether I communicated that to him.

20 That was my understanding of what was going to happen.

21

22

Q

A

And how did you obtain that understanding?

The note was going to be seller financed. At that

23 time I didn't I didn't have any idea there was a

24 guarantee on the note. I don't think anybody did.

25 Q So with respect to the deal as it was described t
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1 you by Mr. Hicks at this time, it is your understanding that

2 Mr. Hicks would not incur any personal liability?

3 A Right. The seller would have the assets of the

4 station, a pledge. If there was a default in the note, they

5 could take the station subject to FCC rules, but there

6 wouldn't be any personal liability.

7

8

Q Could you please turn to page 3?

Now, under the heading "Game plan," the next line

9 reads, "Wait respectable time."

10 What are you supposed to wait for? Wait

11 respectable time for what?

12 A Well, these are my notes, so wait respectable time

13 for one thing to get the station up and going, and I'm

14 reflecting, I guess, my impression of what Dave was telling

15 me.

16 Q So would the idea be that we don't want to rush

17 into this transaction?

18 A Well, here I'm -- my game plan is my concern about

19 the exit. Yes, we don't want to rush into the exit.

20 Q We don't want to rush into --

21 A Don't even want to talk about it.

22 Q Well, I'm a little confused. Why are we worried

23 about an exit strategy when we haven't even entered anything

24 yet?

25 A I'm worried about it.
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Okay. And the waiting respectable time is focused

2 on an exit strategy?

3

4

5

6

A

Q

A

Q

Yes, it's part of that discussion.

Discussion of what?

The exit strategy.

So you started to discuss the exit strategy with

7 Mr. Hicks, that's what you're saying?

8 A Yes. If you're going to get into this venture,

9 how are you going to get out if you want to.

10 Q Was there any discussion at this time about what

11 he might want to do if it turned out that the property did

12 well?

13 A Well, I see my note says sell to someone else, for

14 example, as a dualopoly, so that must have been mentioned.

15 Q So that I take it the topic didn't come up then of

16 Mr. Hicks continuing on in the event that things went well?

17 A Didn't come up. That wasn't the trust of my

18 question. The question was how do you exit if you want to.

19 Q So the reference to wait respectable time is

20 somehow connected with the question that you raised to Mr.

21 Hicks about how do you get out if you want to?

22

23

A

Q

Yes.

So was Mr. Hicks then supposed to wait a

24 respectable time before he proposes an exit strategy?

25 A No, I don't think that has to do with proposing an
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1 exit strategy. I think it has to do with exiting.

2 Q I see. So if he enters into the transaction l this

3 IIwait respectable time ll is he/s supposed to wait a

4 respectable time until he leaves the station l leaves the

5 ownership of the licensee. That/s what you meant to say?

6 A WeIll I said what I said l and it/s just my

7 reflections of what was being described to me at the time.

8 Q I just want to make sure I understand what the

9 reference IIwait respectable time ll refers to.

10 A It refers to the time when he might wish to exit

11 the investment.

12 Q Mr. Brown I lid now like you to look at Pathfinder

13 Exhibit 13.

14 MR. SHOOK: Your Honor I before we leave the topic i

15 the Bureau offers Exhibit 19 1 Mass Media Exhibit 19.

16

17

18

19

20

21

22

23

24 now?

25

JUDGE CHACHKIN: Any objections?

MR. WERNER: NO I Your Honor.

(The document referred tOI

having been previously marked

for identification as Mass MMB

Exhibit No. 19 1 and was

received into evidence.)

JUDGE CHACHKIN: Are you going to something else

MR. SHOOK: Yes l sir.
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JUDGE CHACHKIN: All right, we'll take a luncheon

2 recess until 1:30.

3 (Whereupon, at 12:10 a.m., the hearing was

4 recessed, to resume at 1:30 p.m., this same day, Wednesday,

5 November 4, 1998.)

6 II
7 II

8 II
9 II

10 II

11 II
12 II

13 II

14 II

15 II

16 II

17 II

18 II

19 II

20 II

21 II
22 II

23 II
24 II

25 II
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3 JUDGE CHACHKIN: Back on the record.

4 Whereupon,

5 ERIC BROWN, JR.

6 having been previously duly sworn, was recalled as a witness

7 herein, and was examined and testified further as follows:

8 CROSS-EXAMINATION (Resumes)

9 BY MR. SHOOK:

10 Q Mr. Brown, I want to bring you back to the first

11 meeting that you had with Mr. Hicks, and ask you whether

12 there was a -- whether you understood there to be a goal in

13 terms of what it was that Mr. Hicks wanted relative to this

14 transaction?

15

16

A

Q

Well, I think there was a goal to make some money.

What about in terms of ownership of the radio

17 station?

18 A You mean in terms of his total ownership of the

19 station? I don't understand your question.

20 Q Well, if I understand the sequence of events

21 correctly, by the time of your first meeting, whether it was

22 September 6, as reflected on the bill, or September 7th, I

23 think, as you testified, I take it you were aware that

24 approximately one week earlier Mr. Hicks had been involved

25 in the closing with the Airborne Group, correct?
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Yes.

And at that time his two stations became merged

3 into the entity that has a license for his two stations

4 merged with the entity that was the licensee of the Airborne

5 Group stations, correct?

6

7

A

Q

Yes.

So now Mr. Hicks has some responsibility with

8 respect to three stations, right?

9

10

A

Q

Yes.

Was there also any personal commitment on his part

11 with respect to a guarantee?

12

13

14

15

16 was?

17

18

A

Q

A

Q

A

Q

For the Crystal

Yes, sir.

Yes.

And what -- what is your recollection of what that

Well, I believe it was $3 million.

Now, was it his personal responsibility for the

19 entire $3 million or was it some amount less than that?

20

21

A

Q

I believe it was the entire 3 million.

And so one week later he's now coming to you with

22 a proposition to acquire another radio station?

23

24

A

Q

Yes.

All right. Do you want to take a look at the

25 notes that appear as Pathfinder Exhibit 13?
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Is that this one?

Yes, sir, I believe it is, and it would be Exhibit

4 Were these notes taken by yourself?

5

6

A

Q

Yes.

Now, I want you to look at our Mass Media Exhibit

7 18, the entry for 9-21-93 which appears on the first page.

8

9

A

Q

Is this the same notebook?

No, sir. It's the notebook that you had

10 previously. I believe it's underneath the one

11

12

13

14

15

16

17

A

Q

A

Q

A

Q

What number?

Number 18, Mass Media Exhibit 18, the first page.

I seem to have -- oh, here. Yes.

And if you focus on the entry for 9-21-93.

Yes.

It makes a reference to a Mr. Sellby, and I think

18 I'm pronouncing that right, S-E-L-L-B-Y.

19 Do you see that?

20

21

22

23

A

Q

A

Q

I see it.

And who is that?

I don't know who that is.

Is it conceivable that that is supposed to be Mr.

24 Dille and somebody simply couldn't understand the

25 handwriting?
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Yes. That's what I think it is.

All right. Now, turning back to Pathfinder
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3 Exhibit No. 13, I want to direct your attention to the

4 second page under the heading "Concerns." I believe we had

5 some testimony earlier about this, but I just want to make

6 sure I understand it.

7 In terms of the heading or after the No. I,

8 "What's down the road." What is your recollection of what

9 that was referring to?

10

11

A

Q

That's my concern about Dave's exit.

And there is an arrow and then there appears to be

12 the letters "OK" and underlined.

13

14

15

16

17

A Yes.

Q Am I reading that right?

A Yes, you're reading it right.

Q So, in other words, you're having a conversation

with Mr. Dille at this point, correct?

18

19

A

Q

Yes.

And you're talking with him about an exit strategy

20 for Mr. Hicks?

21

22

23

24

A

Q

A

Q

These are my concerns that I'm listing for myself.

Well --

And I -- yes, I think I raised it.

You raised it with him and was there something

25 that he said that caused you to write down "OK"?
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I think he suggested several proposals and then I

2 understood that, and I said "OK."

3

4

Q

A

And what do you recall him suggesting?

The possibility that the station could be sold to

5 a third party; the possibility that the the Dille family

6 could buy it if it obtained a waiver.

7 Q With respect to what appears after No.2,

8 "Liability concern," what was your concern there?

9 A I was concerned about the persona liability of

10 David Hicks.

11 Q And there is an arrow and another -- it look like

12 "OK" and underlined after that.

13 Did you discuss this matter with Mr. Dille?

14 A I did.

15 Q And what was it that you discussed that caused you

16 to write "OK"?

17 A He explained to me that it would be a seller-held

18 note; that at that time there was no guarantee on it, so I

19 wrote "OK."

20 Q Just to help me with the timing of this, when was

21 it that you recall that the guarantee first came into

22 existence?

23 A Well, we looked at one of those documents, October

24 or November. My memory is that there never -- in the first

25 set of documents, there was no guarantee and it didn't come
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1 along until a second or third draft.

2

3

4

5 why?

6

Q

A

Q

A

And how was it that the guarantee arose?

The seller requested it.

Did you have any conversations with anybody as to

Oh, I understood why they wanted it. Yeah, they

7 wanted additional security.

8 Q Well, now, if I understand the events that sort of

9 surrounded this deal, there had been a basic understanding,

10 if you will, worked out between Pathfinder and Booth, which

11 was put to rest, if you will, because of Booth's concern

12 that it was going to take awhile for Pathfinder to obtain a

13 waiver, for Mr. Dille to obtain a waiver.

14

15

16

A

Q

Were you aware of that?

Yes.

And there was no guarantee in existence during

17 that period?

18 A That's my understanding. In existence, you mean

19 no guarantee proposed by the seller?

20

21

22

Q

A

Q

Correct.

That's my understanding, yes.

Did Mr. Hicks ever have to provide any financial

23 information to Booth that demonstrated, you know, whether or

24 not he was going to be able to fulfill his responsibilities

25 in the event that the station did not generate sufficient
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1 funds to pay the note?

2

3

4

A

Q

I don't know.

And next I'd like you to turn to --

MR. SHOOK: Your Honor, if Pathfinder Exhibit 13

5 is not yet offered into evidence, we would like to do so.

6

7

8

9 received.

JUDGE CHACHKIN: Any objection?

MR. WERNER: No objection.

JUDGE CHACHKIN: Pathfinder Exhibit 13 is

10 (The document referred to,

11 having been previously marked

12 for identification as

13

14

15

16 Q

Pathfinder Exhibit No. 13, was

received into evidence.)

BY MR. SHOOK:

Mr. Brown, could you next turn to Mass Media

17 Exhibit No. 23? Excuse me. It's No. 21.

18 Now, first of all, do these notes correspond to

19 the entry that appears on Mass Media Exhibit 18, the first

20 page, after the date 9-22-93?

21

22

A

Q

Yes.

There is a reference here to reviewing documents.

23 Do you have any recollection as to what documents it was

24 that you reviewed?

25 A Well, I know I didn't review any deal documents.
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1 Whether or not I reviewed a financial statement, I don't

2 recall, but I so the answer is no, I don't recall

3 reviewing any documents.

4 Q Now, focusing your attention on the first page of

5 Mass Media Exhibit 21 --

6

7

JUDGE CHACHKIN: You mean Pathfinder Exhibit 31?

MR. SHOOK: No, sir. Right now I'm referring to

8 Mass Media Exhibit No. 21.

9

10

11 Q

JUDGE CHACHKIN: All right.

BY MR. SHOOK:

Under the heading of "Concerns," where it says

12 IIDown the road kids would buy David out. II

13

14 A

Now, what caused you to write that down?

That was my impression of one of the options that

15 would be available for David Hicks.

16 Q Now, are any of the other options noted in these

17 notes?

18

19

20

A

Q

A

No.

Why is that?

Well, as I said earlier, when -- often when

21 clients get into a deal it's difficult to get them to focus

22 on the problems associated with exiting, and the problems

23 associated among -- the problems among the owners, and that

24 was the case in this situation.

25 MR. SHOOK: Doug, I may need your help on this?
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BY MR. SHOOK:

Mr. Brown, I would like you to take a look at Mass

3 Media Exhibit No. I, page 31.

4 Now, we're looking at a document that reads "Note

5 to John Booth," and it appears to bear a date of 8-17-93.

6 Have you ever seen this document before?

7

8

A

Q

No.

Would you take a look at the second paragraph and

9 just read it to yourself?

10 Actually, in fairness, you probably need to read

11 the first paragraph also in order to make sense out of the

12 second.

13 (Witness reviews document.)

14

15

16

17

A

Q

A

Q

I've read it.

Now, were you aware of this information noted?

No.

Well, did there come a time when you did become

18 aware of this information?

19

20

A

Q

What information?

The information that they would have an

21 arrangement option agreement to purchase from Hicks his

22 shares when and if that became possible?

23

24 evidence.

25

MR. WERNER: Objection. It assumes facts not in

MR. SHOOK: I'm asking him the question.
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JUDGE CHACHKIN: He asked him the question had he

2 became aware of it. Overruled.

3 THE WITNESS: Middle of March 1994, when I saw

4 the -- might have been the end of March -- the operating

5 agreement.

6 BY MR. SHOOK:

7 Q And that's the call provision that we were

8 referring to?

9

10

A

Q

Yes.

I want to direct your attention to Mass Media

11 Exhibit 23. Could you turn to pages 14 and 15 of that,

12 please?

13 Now, with respect to the heading "Outside

14 Ownership" that appears on page 13, it's my recollection

15 from your testimony that this was a matter that was

16 discussed very, very briefly by the board, approximately

17 five minutes?

18

19

A

Q

Yes.

Had there been a related matter in an agenda which

20 had been circulated beforehand for the board members to

21 read?

22

23

24

25

A

Q

A

Q

Yes. Circulated at the meeting.

At the meeting itself?

At the meeting.

Did you have an opportunity to read it?
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